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DIGEST 

1 .  Where a solicitation contains the standard tax clause 
providing that the bid price includes all applicable 
federal, state and local taxes, a bid that is qualified with 
the language "no tax included" with no indication elsewhere 
in the bid as to what tax in what amount is excluded, is 
properly rejected as nonresponsive even where no state 
sales tax is applicable because the submission of a bid on a 
tax-excluded basis is viewed as evidence of the bidder's 
belief, absent definite information to the contrary, that 
taxes may be assessed, and of the biddder's unwillingness to 
assume payment of such taxes at the bid price. 

2 .  An otherwise successful bid may be modified at any time 
to make its terms more favorable to the government. 

DECISION 

Louisville Lumber SI Millwork, Inc. protests the rejection of 
the bid of its subsidiary, Architectural Sales of 
Louisville, and the award of a contract to Sowder & Bailey 
Contracting, Inc. (Sowder) under invitation for bids (IFB) 
No. DABT23-88-B-0070 issued by the Department of the Army 
f o r  renovations of the interior of a building at Fort Knox, 
Kentucky. The protester claims that its low bid was 
improperly rejected as nonresponsive. 

W e  dismiss the protest. 

Bids were opened on September 8 ,  1988 with Architectural 
Sales the apparent low bidder. Sowder submitted the only 
other bid. On October 3 ,  1988, Architectural Sales was 
informed by the Army that its bid was rejected as nonrespon- 
sive because it qualified its bid by inserting the phrase 
"no tax included." The IFB included the standard tax clause 
which provides that the contract price "includes all 



appl icable  Federal ,  S t a t e  and local  t a x e s  and d u t i e s . "  
Federal  A c q u i s i t i o n  R e g u l a t i o n  (FAR) S 52.229-3. 

I t  is e s s e n t i a l l y  t h e  p ro tes te r ' s  p o s i t i o n  t h a t  because t h e  
c o n t r a c t  is n o t  subjec t  t o  Kentucky sa les  t a x ,  i ts  q u a l i f i -  
c a t i o n  was m e a n i n g l e s s .  I n  any e v e n t ,  A r c h i t e c t u r a l  Sales  
p o i n t s  o u t  t h a t  even  i f  t h e  5 p e r c e n t  sales t a x  were added 
t o  i ts  b i d ,  i t  would s t i l l  be lower t h a n  t h e  o n l y  o ther  b i d  
r e c e i v e d .  We f i n d  no  merit t o  t h e  p r o t e s t .  

U n l e s s  otherwise spec i f ied  i n  t h e  I F B ,  t h e  i n c l u s i o n  of t h e  
s t a n d a r d  t a x  clause c o n s t i t u t e s  n o t i c e  t o  a l l  b i d d e r s  t h a t  
b i d s  w i l l  be e v a l u a t e d  on  a t a x - i n c l u d e d  bas i s .  Thus t h e  
s u b m i s s i o n  of a b id  o n  a t a x - e x c l u d e d  basis  is viewed a s  
e v i d e n c e  of t h e  b i d d e r ' s  b e l i e f ,  a b s e n t  d e f i n i t e  i n f o r m a t i o n  
t o  t h e  c o n t r a r y ,  t h a t  t a x e s  may be assessed, and of  h i s  
u n w i l l i n g n e s s  t o  assume payment of s u c h  t a x e s  a t  t h e  b id  
p r i c e .  N e v e r t h e l e s s ,  t h e  b id  s t i l l  may be c o n s i d e r e d  i f  t h e  
c l a s s  and amount of t h e  t a x  are s p e c i f i e d  elsewhere i n  t h e  
b i d ,  b e c a u s e  s u c h  i n f o r m a t i o n  permits a l l  b i d s  t o  be 
e v a l u a t e d  o n  a n  equal bas i s ,  b u t  a b s e n t  s u c h  i n f o r m a t i o n ,  
t h e  b i d  must  be c o n s i d e r e d  t o  be n o n r e s p o n s i v e  b e c a u s e  it 
c a n n o t  be e v a l u a t e d  w i t h  other b i d s  on  a n  e q u a l  basis. The - 
B r u c e  Corp., 8-231171, J u n e  24, 1988, 88-1 CPD 11 610. 

T h e  p h r a s e  "no  t a x  i n c l u d e d "  does n o t  s p e c i f y  t h e  c l a s s  and 
amount o f  t a x  t h a t  is e x c l u d e d ,  and s i n c e  o ther  t a x e s  
bes ides  sales t a x  may be appl icable ,  t h e  b id  is ambiguous a s  
t o  wha t  t a x e s  are i n  f a c t  e x c l u d e d  f rom t h e  price b i d .  The  
b id  was t h e r e f o r e  p r o p e r l y  rejected as n o n r e s p o n s i v e .  

The protester  a lso c o n t e n d s  t h a t  it was improper t o  permit  
t h e  o n l y  other b idder  t o  lower i t s  b i d ,  and also s u g g e s t s  
t h a t  it s h o u l d  h a v e  b e e n  permitted t o  delete  t h e  q u a l i f y i n g  
l a n g u a g e  from its bid.  F i r s t  w e  p o i n t  o u t  t h a t  a nonrespon-  
s i v e  b i d  may n o t  be corrected a f t e r  bid o p e n i n g  t o  make it 
r e s p o n s i v e .  C o o p e r v i s i o n ,  I n c . ,  B-231746, J u n e  28, 1988, 
88-1 CPD 1 616. Next  w e  n o t e  t h a t  a n  otherwise s u c c e s s f u l  
b id  c a n  a l w a y s  be modified a f t e r  b id  o p e n i n g  t o  make its 
terms more favorable t o  t h e  government .  FAR S 14.304-1. 
S i n c e  t h e  protester 's  b id  was p r o p e r l y  rejected as non- 
r e s p o n s i v e ,  t h e  o n l y  other  r e m a i n i n g  b i d  was "otherwise 
s u c c e s s f u l , "  b e c a u s e  it was i n  l i n e  f o r  award, e v e n  w i t h o u t  
t h e  m o d i f i c a t i o n  l o w e r i n g  t h e  price.  

The  p ro tes t  is  d ismissed .  

Ronald B e r g e d  
Associate G e n e r a l  C o u n s e l  

2 B-232592.2 




